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September 30, 2002 

Marlene H. Dortch, Secretary 
Federal Communications Commission 
9300 East Hampton Drive 
Capitol Heights, MD 20743 

Re: Joint Motion for Dismissal of Garland FM 
Rulemaking Petition RM-10489, Adoption of 
Henderson Counterproposal, And Approval of 
Settlement w e n t  in MB Docket No. 02-177 

Dear Ms. Dortch: 

the above captioned pleading. 

be gate - s- and returned to us in the enclosed self- 
addressed stamped envelope. 

contact this office. 

Transmitted herewith is an original and four copies of 

It is requested that the additional copy marked 88FILEt8 

Should any additional information be required, please 

cc of pleading (by fax): John A. Karousos, Assistant Chief 
Audio Division, Broadcast License 
Division, Media Bureau 

NO. of Copies 
List ABCDE 



Before The 
FCC - MAILROOM J EmZERAL- 

Washington, D.C. 

In the Matter of ) MB Docket No. 02-177 
) 

Table of Allotments 1 RM- 
FM Broadcast Stations ) 
Milano, Bedias, and Caldwell Texas ) 

Amendment of Section 73.202(b) ) RM-10489 

To: Assistant Chief, Audio Division 
Office of Broadcast License Policy 
Media Bureau 

JOINT HOTION FOR DISHISSAL OF GARLMlD 
PETITION RH-10489, ADOPTION OF HENDERSON CO~BRPROWSAL, 

Roy E. Henderson (hereinafter "Henderson"), and David P. 

Garland (hereinafter "Garland"), pursuant to Section 1.420 of 

the Commission's Rules hereby jointly file the attached 

Settlement Agreement proposing the dismissal with prejudice of 

the Garland petition RM-10489 and adoption of the Henderson 

Counterproposal as filed August 26, 2002.In support whereof, the 

following is submitted: 

In its Petition, Garland requested the new allotment of 

channel 274A to the community of Milano, Texas. In response to 

Garland's Petition a Notice of proposed Rulemaking was issued on 

July 5, 2002 establishing MB Docket No. 02-177, and on August 26, 

2002, Henderson filed his Counterproposal requesting the removal 

of channel 297A from Caldwell, Texas, (where it is currently 

operating as Henderson's KLTR-FM) to upgrade as channel 297C3 in 

the community of Bedias, Texas, with KLTR's license modified to 



a fully equivalent replacement service on channel 274A in 

Caldwell, while at the 6ame time conserving Coamierion resources 

in further evaluation and prosecution of mutually exclusive 

propoeals. It is also noted that use of channel 297 as a W 3 "  

rather than its existing -A** status would be a mote efficient and 

useful service on that channel provided to the citizens of Texas. 

Wherefore it is respectPully requested that the Coarnission 

approve the attached Settlement Agreement, dismise the Garland 

RUleMklng Petition, and adopt the Henderson Counterproposal. 

Respectfully submitted, 

By : 
bavid p! Garhnd 

David P. Garland 
1110 Hackney street 
Houston, Texas 77023 
713 921-9603 

J .  Buenzle 

H i s  counss1 

Lav Off ices 
Robert J.BuenZle 
11710 plaza m r i c a  Drive 
suite 2000 
Reeton, Virginia 20190 
(703) 430-6751 

October 1, 2002 



SETTLEMENT AGREEMENT 

THIS SETTLEMENT AGREEMENT (“Ameemenf‘) is entered into this 27th day of 
September, 2002, by and between Roy E. Henderson (“Henderson”) and David P. Garland 
(“Garland) or, collectively, as the “P-”). 

WITNESSETH: 

( “ F z )  a Petition for Rulemaking (RM- 10489) in Media Docket 02-177, proposing a change 
in the FM Allocations Table to add new channel 274A to the community of Milano, Texas; and 

WHEREAS, Henderson has pending a mutually exclusive Counterproposal Petition for 

WHEREAS, Garland has pending before the Federal Communications Commission 

Rulemaking in Media Docket 02-177 proposing new FM allocations in the communities of 
Caldwell (channel 274A) and W a s  (channel 297C3), Texas ; and 

WHEREAS, the Garland has concluded that the public interest would be best served by 
adoption of the Henderson Counterproposal, and Henderson has agreed to reimburse to Garland 
all of Garland’s legitimate and prudent expenses incurred in the preparation and prosecution of 
Garland’s Petition; and 

WHEREAS, the Parties believe that a settlement upon the terms set forth in this 
Agreement will serve the public interest in that it will simplify the pending rulemaking process 
in Media Docket 02-177, thereby expediting the inauguration of new and upgraded FM radio 
service in the State of Texas; 

NOW, THEREFORE, in consideration of the mutual covenants, agreements, conditions, 
representations and warranties contained herein, and for other good and valuable consideration, 
the receipt and sufficiency of which is hereby acknowledged, the Parties to this Agreement 
hereby agree as follows: 

1. Dismissal of Petition. As soon as possible, but in no event later than ten days 
after execution of this Agreement, the Agreement shall be filed with the FCC including 
Garland’s request that the FCC dismiss its Petition with prejudice. The filing shall also include a 
Motion for Approval of the Agreement, executed by both parties, or their counsel, along with a 
Declaration by Garland listing Garland’s legitimate and prudent expenses as expended in 
Garland’s preparation, application and prosecution of its Petition for Rulemaking, and a 
Declaration of Roy E. Henderson compliant with Section 1.420 of the Commission’s Rules. 

2. Consideration. In consideration of Garland’s dismissal of its Application, and 
the Commission’s adoption of Henderson’s Counterproposal, Henderson agrees to pay to 
Garland, and Garland agrees to accept, the sum of Eight Thousand Eight Hundred Dollars 
($8,800.00) or such lesser sum as the Commission may approve pursuant to Section 1.420 ofthe 
Commission’s Rules. 

3. Reauest for FCC Consent. As soon as possible, but in no event later than ten 
days after execution of this Agreement, the Parties hereto shall file a Joint Motion for Dismissal 
of Garland’s Petition, Adoption of Henderson’s Counterproposal, and Approval of Settlement 
Agreement (the “Joint Motion”) in the form of Exhibit B hereto, as required by Section 1.420 of 
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the FCC’s rules, requesting that the FCC issue an order or orders: (i) granting the Joint Request; 
(ii) approving this Agreement; (iii) dismissing Garland’s Petition with prejudice; and (iv) 
adopting the Henderson Counterproposal. The Parties shall in good fkith pursue approval by the 
FCC of this Joint Request and shall cooperate fully with each other and with the FCC and take 
whatever additional action is necessary or appropriate to obtain FCC approval of, and to 
effectuate, this Agreement. Neither Party shall take any action adverse to this Agreement or the 
Joint Request, and Garland shall take no action adverse to the adoption of Henderson’s 
Counterproposal. 

4. Final Action. The obligations of the Parties under this Agreement are expressly 
conditioned upon the FCC taking “Final Action” approving this Agreement in its entirety, 
dismissing Garland’s Petition with prejudice, and adopting Henderson’s Counterproposal . For 
purposes of this Agreement, an action by the FCC approving this Agreement, dismissing 
Garland’s Petition with prejudice, and adopting Henderson’s Counterproposal shall be a “Final 
Action” when the time for filing any requests for administrative or judicial review of such action, 
or for the FCC to reconsider such action on its own motion, has lapsed without any such filing or 
motion having been filed or, in the event of any such filing or motion, it shall have been disposed 
of in a manner so as not to affect the validity of the action taken and the time for seeking further 
administrative or judicial review with respect to the action shall have expired without any request 
for such further review having been filed. 

5. Autbo rizatioo nnd Bindinn Obliuation. The Parties hereto represent to one 
another that they each have the power and authority to enter into and carry out this Agreement 
and that this Agreement constitutes a valid and binding obligation of each of them in accordance 
with its terms. 

6. Notices. All notices, requests, demands and other communications relating to this 
Agreement shall be in Writing and shall be sent by first class, certified or registered mail, return 
receipt requested, postage prepaid and, pending the designation of another address, addressed as 
follows: 

Ifto Garland: 

David P. Garland 
1 1 10 Hackney 
Houston, Texas 77023 

If to Henderson: 

Roy E. Henderson 
11 10 West William Cannon Drive 
Suite 402 
Austin. Texas 78745-5460 

With a copy (which shall not constitute notice) to: 

Robert J. Buenzle, Esq. 
Law Ofices of Robert J. Buenzle 
11710 Plaza America Drive, Suite 2000 
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. .  
Reston. Virginia 20 I90 

E a l k k  m am . Ekcept as otherwise set forth hemin. this Agreement 
WnstiMcs the entire understanding of the Parties. and 110 o k  conlidcntio~ adon or 
foMeprancc is conlanplaccd or relied upon by hem. Th is  Abrteement may not be amended or 
modified except by 8 Writing siened by both Parties. 

7. 

8 .  J # f .  Should the Puries engylc in liriBation arising out of this 
@remcnL the prevailing puty in such litigation shall be entitled (0 maonable momys’  fees 
and costs as Shall be determined by the court. The PMkS mmgnizc thal this Agreement confar 
a unique benefit, the low of which cannot k compensated for through monetary d a m a p .  Thus, 
in the event of a breach of this Agreement. the Parties rknowkdge thar specific performance or 
aha cqukable relief wwld be M appmprke remedy. and agree to waive any defense that there 
is UI adequate remedy a law fbr breach of this Agreement. 

9. -. This Aweemem ch.ll imm to the oz 
md shall be bindiq upon, the P d e 8  k c l 0  and their heirs. nuccessors, executors. legal 
reprewnt.iives end assigns, provided howcver that witha Purty m y  voluntarily assign this 
Agreement withou~ the express written conscd of the other P W .  

IO. This Agrcemcnt shall be governed by and construed in 
accordam with tha laws of* Sute of Texas without application of conflicts of laws prisciplcs. 
The Parties agree to .ccepl the jutisdidion of the courts of the State of Texas for the resohrlmn 
of ray dimta rnQn thia @cement. 

1 1. m. The headings herein arc included for eaoe of reference only and shall 
not control or JTeet rhc Ineaning or cuuttuctfon of the provisions of this Apcment. 

12. This Agrmcnt may bc executed in om or more counttrputs urd 
shall be binding when it has kcn executed by each of the Parties. 

IN WlTNESS WEEREOF. the Parties have exeatfed this Agreement or have caused 
this m m c n t  to be excaited on their behalf to be effative as of the date first set forth above. 

DAVID P. GARLAND 

ROY E. HENDERSON 

By: 
Roy E. tienderron 



By: 
David P. Gdmd 



DECLARATION 

DAVID P. GARLAND (“Garlanr), under penalty of perjury hercby states and declares 
as follows: 

Gutand filed a Paition for Rukmaking on April 8.2002, requestiw amendment of Ihe 
FM Radii Alfocltion Table io add channel 27dA lo Milano, T W .  adding also Ibt. if so 
allouted, thu W a n d  would apply for Md build a new radio ¶tation on t h t  dlocation; a d  

and a N o t k  of Proposed Rulemaking was iswed on July 5.2002 assigning ME Dockcl No. 02- 
I 7 7  to receive cammecur on the proposal. I n  response IO thrt Notice. a mutually exclusive 
Counterpiupowl was filed by Roy E. Henderson proposing allotment of channel 274A to 
Calduell. Texas. and 297C3 to Bedim, Tnur; a d  

By Notice of Proposed Ruleding. the proposal was assignad file number RM-10489 

Upon reflection. Garland is convinced that the public interePt would be bolter seYvcd by 
the dditional d c e  propowl for the communities of Bcdias and Cddmll as set forth in the 
Countcrpropoml m n d  has thueforc a&rccd to move to dismiss the G u l d  propod in return for 
raimbursemenl of expenses legitimately a d  prudently expended by Garland in furthanwe of i ts 
Propo~l;  a d  

Oulrnd Funher staka a d  affims h m  that the Garland rulemaking petition was filed in 
p d  fiith no( fix the ppaucs ofreaching or urrying out my scttkmcnt. md that it is  
Garlud‘o beliefthat the public imacst would be saval by simplifying the ruleding process 
rad hastening the d~ln of new m i c e  in the communities of Bedias and C a l d d l  : and 

Gulrnd K(S fbnh h e w i t h  below his expenses legitimarely and pnrdmtly expended in 
the p”Pu&n and filing of the Garland ~ l c n u k i n g  paition RM-10489 for M i l m .  Terns: 

PM Sollwam $4,500.00 

Twain Database f 650.00 

soRw.rc updues liLma!Q 

TOTAL $8,800 00 

Th &jvestated faar arc true and oomc( to h e  best of‘ my knowledge and klief 

1 1  IO Hackney 
tIoubon, Texas 77023 



CERTIFICATE OF SER VICE 

I, Robert J. Buenzle, do hereby certify that copies of the 

foregoing Joint Motion for Dismissal of Garland Petition 

RM-10489, Adoption of Henderson Counterproposal, and Approval of 

Settlement Agreement have been served by United States mail, 

postage prepaid this 1st day of October, 2002, upon the 

following: 

*John A. Karousos, Esq. 
Assistant Chief, Audio Division 
Office of Broadcast License Policy 
Media Bureau 
Federal Communications Commission 
Portals 11, Room 3-A266 
445 12th Street SW 
Washington, D.C. 20554 

Maurice Salsa 
5615 Evergreen Valley Drive 
Kingwood, Texas 7 7 3 8 4  

* Sent By Fax 


